COMPLIANCE BY SPAIN WITH ITS OBLIGATIONS UNDER THE CONVENTION

Findings adopted by the Compliance Committee on 1Becember 2009

l. INTRODUCTION
1. On 13 May 2008, the Spanish non-governmental orgéion (NGO) Associatio \
Environmental Justice (Asociacion para la Jus#igraiental (AJA)) submitted a communication
to the Compliance Committee on behalf of itself #mel Association of Senda
Neighbors (hereinafter collectively the communi¢Arileging non-compliance

article 4, paragraph 8, article 6, paragraphs 12(é&), 2 (b), 4 and 6, and@,g,.g, p
g

ragrahhs
3, 4, and 5, of the Aarhus Convention. The commantilncluded suppor ocuments as

annexes to the communication.

2. The communicant first alleges that responses tornmétio S were excessively
delayed and argues that by imposing a fee for enmental i @tion related to decision-
making on a residential development project inditye of ia, Spain, the Party concerned
failed to comply with article 4, paragraph 8, ant aph 6, of the Convention.

3. The communicant next alleges that prop )pation was not provided for in the
context of the decision-making processes con dand use planning for and the
implementation of the urbanization proje tial area, and also concerning the decision
of the City of Murcia to allocate specia t purpose. This constitutes, according to the
communicant, failure of the Party conce to dymith article 6, paragraphs 1 (a), 2 (a), 2 (b)

and 4, of the Convention.

9 of the Convention. It alleges that the refusath®y/courts to suspend administrative decisions
that lacked an environ pact assessment)(BBAwell as the length of the related judicial
review procedure, w ot'in compliance with #etf, paragraph 4. The communicant
furthermore claims imposing high court costaamon-profit organization, while there were

no assistance hanisms available to offset ueils, cconstituted a failure by the Party
concerne ly with the requirements of ati| paragraphs 2, 3, 4 and 5.

4. The communicant fine%c@ that the Party caned was in non-compliance with article

2008, the Committee notified the Parhcemed, through the designated national
at it would make a preliminary detémation on the admissibility of the case at the

to attend the scheduled discussion. No reply wesived from the Party concerned. At its

! This text will be produced as an official Uniteatons document in due course. Meanwhile editaniahinor
substantive changes (that is changes which arpambbf the editorial process and aim at correcingrs in the
argumentation, but have no impact on the findings @nclusions) may take place.

2 According to the communication (paragraph 25) nabshe facts refer to the actions by AJA or thesdaation of
Senda de Granada Oeste Neighbors. The Committeenddenake a distinction in its findings betweea 8JA and
the Association of Senda de Granada Oeste Neighlamat treats them collectively as the communicant.



twentieth meeting, the Committee determined orelimpmary basis that the communication was
admissible. It also requested the communicanteegat some clarifications and additional
information, in particular regarding the timingtbke events referred to in the communication and
the use of domestic remedies. The clarification seag by the communicant to the secretariat on
28 August 2008.

6. The communication was officially forwarded by tlezetariat to the Party concerned,
through its designated national focal point, onugyést 2008, asking for a response within five
months. No reply was received from the Party cameerOn 12 January 2009, the se‘&riat
notified the Party concerned that the Committeeldidiscuss the communication at'its twenty-
third meeting (31 March — 3 April 2009) and invitiet Party concerned to send'i 4
representative(s) to the meeting. No reply wasivederom the Party concerr(ﬂ\

ed..
i
7. The Committee discussed the communication at gstyvthird mee@%l March — 3 April
2009) with the participation of representativeshaf communicant: At the e meeting, the
Committee confirmed the admissibility of the comnaation. The P oncerned did not
respond to the invitation to participate in the tmgeand was n esented at it.

8. On 25 June 2009, the Party concerned sent comi rm of a “report” in the Spanish
language; and on 29 June 2009, one day before 's twenty-fourth meeting (30 June —
3 July 2009), it provided the English translatidree re ereinafter the 25 June 2009 report).
The report was forwarded to the communicant that it was received and the
communicant responded to the report on 1 July 2 ite of the very late arrival of the
comments by the Party concerned, the C itteeldedo take them into account, to the extent

possible, because it acknowledged th Bridteéime that the Party concerned had
provided substantive comments on

9. On 23 September 2009, t mmunicant submitteiti@aial information to the
Committee, with regard to z@' ion of the Consibhal Court of Spain of 9 September 2009.

10. In accordance wit aph 34 of the annex tsecl/7, the Committee prepared draft
findings and recom tions at its twenty-fourttd awenty-fifth meetings (30 June — 3 July
2009 and 22-25 S r respectively). These foesarded to the Party concerned and the

communicant on 13 November 2009 with an invitatmprovide comments, if any, by 4
Decembe

11. .The concerned and the communicant providatheents on 11 December 2009. The
Part ned provided additional remarks on @&enber 2009 and the communicant on 17
December 20009.

12. At its twenty-sixth meeting (15-18 December 20@8¢ Committee more or less completed
the preparation of its findings in closed sessiaking account of the comments received. Further
to the letter of the Party concerned dated 13 JsG10 expressing Spain’s agreement that the
Committee’s recommendations would enhance the @i of the Convention in Spain, the
Committee used its electronic decision-making pdoce to finalize and adopt its findings, and



agreed that they should be published as an ofimatiment. It requested the secretariat to send
the findings to the Party concerned and the comoauni

. SUMMARY OF THE FACTS, EVIDENCE, AND ISSUES

Chronology of plans, projects and lawsuits

&

13. In February 2003, a private company, Joven Fufeuéufe Youth), made a propé%)hthe
Murcia City Council to start negotiations about tevelopment of a residential area near the city
of Murcia covering 92,000 square meters to constraases for young families. The opﬂsal also
envisaged the conclusion of an agreement betweecotmpany and the Murc@‘qy ouncil to
enable urbanization of the land concerned neatitii@f Murcia. The agr ent.would include
an obligation for the City Council to take the Steygcessary to reclassif@ of the lands, where

the houses would be constructed, from “non-residBrib “residen

later the regional
e modificacion del planeamiento
greement for the modification

14. In July 2003, the Murcia City Council approved Hggree
government also approved it. On 8 October 2003Cihreveni
urbanistico para desarrollar actuaciones de vivdgmadtegi
of the urban planning for the development of apa i was signed by the Autonomous
Community of the Region of Murcia (Comunidad Au e la Region de Murcia), represented
by its advisor in charge of Public Works, Housi nsportation; by the City Council of
Murcia (Ayuntamiento de Murcia), represente wyor; and by the company Joven Futura
(Sociedad Cooperativa Limitada Joven F d by its president. On 24 October 2003,
the agreement was published in the Offi ohéthe Murcia Regiol.Among others, the
agreement included the following le atidmisthe City Council: to adopt a modification to
the urban plan, to re-classify a land sl 100,6quare meters and to approve a project of
urbanization for the area. The ment also ctteaiihe Regional Government to approve the
planning steps and to incor me area inttotilding zone (“City General Plan”) of the city
of the Murcia. The land would become the propeftyaven Futura for the construction of
approximately 733 apar

15. As mentioned@u , at the time of the conclusiath® agreement, the lands in question
were classified as non-residential by the Murciey General Plan, last revised on 31 January
2001. This lat vision of the City General Flad been subject to an EIA before its adoption,

as require tional and European Community (B®) The EIA verified the historical,
cultural, e mental, scientific and archeol@djicalues of the lands, in order to classify some
of th on-residential. Such non-residentraddaare subject to a special protection regime

that is'incompatible with urbanization.

% This section summarizes only the main facts, exddeand issues considered to be relevant to thetiqnef
compliance, as presented to and considered bydharttee.

* Boletin Oficial de la Regién de Murcia, Nimero72¥iernes, 24 de octubre de 2003, page 17232jghell on the
Internet at:
http://www.carm.es/borm/documento;jsessionid=B4CAxEH85C1C6B48BA94983254CC7?0bj=bol&id=15069
(last seen on 14 September 2009).




16. The land slots allocated for the project are lotatehin the area of Huerta Tradicional
(traditional garden). Those lands were under sppoidection under the City General Plan and
were classified as non-residential because thes@wation was considered to be essential for the
quality of the environment of the metropolitan aoé#he valley.

17. In May 2004, the Urbanization Unit of the municipasubmitted to the City Council a
formal draft “Modification” to the City General Ridor the new residential zone, known as ZM-
Ed3, Espinardo, accompanied by documents calledif&@ammental Accident Study” developed by
the company, and by a draft EIA study for the cogadf the urban zone ZM-Ed3, Esp&o. The
last of these documents follows the requiremeipsiisted in Spanish legislation to'develo
EIA for modifications introduced on city plans. TRevironmental Accident Study %1 ed that
the land proposed for re-classification “has nacgdesignificance as a garder("‘\

18. On 24 June 2004, the Murcia City Council decidethiiiate the procedure regarding
Modification No. 50 to the City General Plan foetbstablishment of the residential zone ZM-
Ed3, Espinardo. The notice was published on 222004 in the M egion Official Journal

and set one month for public comments

19. Despite the existence of the draft EIA study ontt QZM-E% submitted in May
2004, on 24 September 2004 the Environmental mﬁ opted a resolution saying that no
EIA was needed for the proposed modification of eral Plan. The resolution was based

on a decision taken at an extraordinary sessid ommission on 23 September 2004,
which stipulated that the lands in question sh don their non-urbanizable” condition
because of their low agricultural and envi e es as well as low profitability. The same
rationale had been stated in 2003 in th igmed by the City of Murcia and the Regional
Government. o /

20. On 28 April 2005, the City ncil adopted Modifica No. 50 to the City General Plan,
re-classifying the lands in q s “residd¢héiad allowing higher density of construction
than in the draft decision of 24 June 2004. Fipglraval of Modification No. 50 by the regional

authority followed on 2 005 on the conditiwat several deficiencies would be corrected
by the City Council. ctober 2005, the comivamt filed an administrative lawsuit seeking
judicial review oft val and requesting fimeinjunctive relief. The request for interim
injunctive rellef ied. According to infornmat provided by the communicant on 28 August

the merits

21. _Inth ntime, the procedure for the adoptiatefLand Slot Plan ZA -Ed @Plan

Parc ing out details for the future deyateent in the area (residential construction) was
initiated on 11 May 2005. On 25 August 2005, theppisal was published in the Official Journal
providing one month for the public to submit comnsehe Land Slot Plan ZA - Edvéas

approved on 24 November 20@n 26 February 2006, the communicant filed an athtnative
lawsuit seeking judicial review of the approvalioé Land Slot Plan ZA — Ed 3 and requesting
interim injunctive relief. The request for interimjunctive relief was denied. According to
information provided by the communicant on 28 Audt308, it was expected that it would take at
least three years for the Court to issue a deciiotine merits.

2008, it wz ed that it would take at leastmore years for the Court to issue a decision on



22. Meanwhile, on 7 December 2005, the city initiatieel process to approve the construction
project with the official name Urbanization ProjébAl of the Land Slot Plan ZA — Ed 3. It
published the official notice of the proposal ie @fficial Journal on 22 December 2005 and a
public commenting period of 20 days was providedrimy this period, the public could access the
file consisting of about 1,000 pages, containiranplrelated to the construction of 23 buildings.

23. The Urbanization Project UAL1 was approved by alregm of the City Council on 5 April
2006. Information about the approval was publisihetie Official Journal on 3 May 2006. No
EIA study was conducted for this project appro@i. 3 July 2006, the communicamﬂ%z
administrative lawsuit seeking judicial review bétapproval of the Urbanization Project UAL and
requesting interim injunctive relief. The requestihterim injunctive relief was ref %ﬁ -

According to information provided by the communitan 28 August 2008, it‘ exp
would take at least one additional year for ther€Ctuissue a decision on the merits.

24. Apart from the aforementioned administrative lawsuhe communicant also initiated a
procedure at the Constitutional Court and a nuroberiminal proceedings relating to breach of
official duties. On 15 September 2009, the Contstinal Court

communicant's appeal on procedural grounds thabnstitutional issues were raised.
®

Access to information — costs and response%

25. Since 2004, the communicant filed sever timformation concerning the
agreement between the Murcia City Council a gra. The requests were based on
Spanish legislation granting access to en mation. In particular, the communicant
refers to two requests, one in 2005 on osdllodification No. 50, and one in 2006 on the
Urbanization Project UA1 of the Land.S an ZAd 3, briefly described below. The
communicant included supporting doc nts to detmatesthat in one instance the City imposed
a charge of 2.05 Euro per pag conditionawigke copies of documents.

26. On 17 February 2005,@:0mmunicam requestedsadodhe administrative records

involving the proposed Ification No. 50, namalgopy of the adaptation of the City General
Plan, which included t roposal for Modificatidn. 50, as well as documents related to studies
and official reportsc urcia City Council anther relevant authorities. The request was

ne-2005. According to the comoamt, access was granted on 28 June 2005,
1S after the submission of the estjand only after the charge of 67.68 Euro for

0 pages had been paid. The infoonatias released after the approval of the

. 50 to the 2001 Murcia City GeneRdan had already been concluded in April

reiterated on 24
almost four mo
approximately
il

9

®> Annexes 3 and 4 to the communication. Relatingrinex 4, the tariff in force during 2008 was implemed by

City Council agreement of 25 October 2007 (publisimethe Murcia Regional Official Bulletin on 24 Bember
2007); the charge of 2.05 Euro per page is estatligsee information published on the Internet at:
http://www.carm.es/borm/documento?obj=anu&id=330184t seen on 14 March 2009). The tariff in fodceing
2007 was published in the Murcia Regional Offi@&alletin of 22 December 2006; the charge of 2 Eagppage was
established. The communicant complains aboutdt, &s instance in annexes Il of the clarificatia®e information
published on the Internet dtttp://www.carm.es/borm/documento?obj=anu&id=30968&5t seen on 14 March 2009).




27. On 29 September 2006, the communicant submittedw@est for information to the Urban
Planning Department for the documentation relatintpe construction authorization, including

the construction project. On 19 December 2006r¢peesentative of the communicant received a
telephone call from the authorities asking himppear in person and answer some questions with
regard to the request. On 26 December 2006, tderspiesentative appeared at the offices of the
Urban Planning Department. On 2 March 2007, therosanicant repeated its request; on 9 March
and 27 March 2007, members of the communicant apgea person at the offices of the

authority, but the file was not available. On 30rba2007, access to some of the information was
granted and access to review the files was gramel? April 2007, almost 7 monthsﬂ’ithe

submission of the initial request. However, notralévant information requested 1
communicant had been reproduced. The Departmergd8g pages out of the 6C es'of the
file and requested the communicant to pay a tdtafge of 68 Euro (for 2 Eur ). Also,

uro per plan was

necessary). The communicant decided it could rotchfo pay the requir ount of
approximately 1,200 Euro for the entire file anduested the authority to provide the information
in electronic format (compact disc - CD), which wibaost 13 Eur local authority rejected
the communicant’s request to obtain the informaitioelectroni on a CD, and according
to the communicant, it did not provide any reasons

28. The Government of Spain in its 25 June 20 &ommlttee did not specifically
address the above facts but generally rejectegall t access to information, saying that
“at no time was any impediment or restriction cess by this association or any other
interested party to the dossiers requested, s ssible limitations imposed by the
complicated handling process undergona@( gpdiles [...]"

29. The communicant considers thﬁ@ of 2.05 Eerpage to exceed the “reasonable
amount” under article 4, paragraph 8, the edfiosprovide the information in the form
requested (CD) as contrary to wé paragfdaf). The Party concerned in its 25 June 2009

the information provided did not include copiedat plans (an additiona@’

report maintains that the exi eme for fe@s compliance with article 4, paragraph 8, of
the Convention authorizing% party to chargeeasonable amount” for supplying information;
in its view the fee sch stitutes a “reaBmamount” and is further supported by an
economic study con L@éfore the adoption oftheme. The Party concerned informed the
Committee, howevé%a the “Murcia City Counddéfhing Department has considered it
appropriate to mit.the question to the Munici@t Office so that it may present a review of

the amou e in question with a view ® ¢tbming budgetary year or so that is may set a
new fee fo ases of the issue of copies afitents subject to the Aarhus Convention.”
30 municant, in its comments on the views efRarty concerned cited above

ins that by setting a fee of 2.15 Euro (adiogy to the 2009 fees chart) for copies of

ion contained in a planning process, whenNlurcia Council have set fees of 0.15 Euro
for copies of information relating to many otheeas and when copies can be ordered in a shop
for 0.03 Euro per page, the Party concerned ingtal@void access to information and public
participation. Furthermore, the communicant allethes the additional provision of Act 27/2006
of 18 July 2006 regulating the rights of accessreironmental information, public participation,
and access to justice in environmental mattersneaapplied and copies of documents up to 20
pages were not provided free of charge. Also, teraunicant informs the Committee that the



communicant’s repeated requests to receive thenaton in electronic form were constantly
ignored.

Public Participation

31. Arguments are made concerning compliance with thiev€ntion of procedures related to:
a) the agreement between the Murcia City Coumadl oven Futura in 2003;
b) the screening decision of the Environmentalliu@ffice in September 2004; ~
c) the approval of Modification No. 50 to the Miar€ity General Plan in April 2505\‘
d) the approval of the Land Slot Plan ZA-Ed3 invimber 2005; )}
e) the approval of the Urbanization Project UATha Land Slot Plan ZA-Ed prf 2006.

I
32. The communicant maintains that the three apprawaistioned abov Mett rs c), d) and
e) have ‘a permitting nature’ in relation to pragcovered by article 6 of the Aarhus Convention.
Moreover, according to the communicant, applic&panish laws require carrying out of an
EIA procedure for all the steps; hence these thppeovals fall wit ambit of paragraph 20
of the annex | to the Convention and therefore uadegle 6, p 1 (a), or alternatively
within the ambit of article 6, paragraph 1 (b).

33. Furthermore, the communicant maintains th ement between the Murcia City
Council and Joven Futura (under letter a) abovey screening decision (under letter b)
above) are parts of the decision-making procesh Mpproval of the Modification No. 50 to
the Murcia City General Plan and thereforeft@sso fall within the ambit of article 6.

34. The Party concerned in its 25 Ju %poh&tﬂommittee generally questions the
application of article 6 to the above p@ sdbas not specifically address the allegations of
the communicant.

Public participation and EIA 6

35. The communican ' s that early and effeqtivielic participation in environmental
decision making in S can happen only through IEgjislation, because of the procedures
available and becaﬁ&if o environmental studwasle, the public cannot have access to reports
and other docu ntUVaIuating environmental aattthasks, which would enable the public to

develop a S its own science-based opimdhedissue”.
36. _None e approvals of the acts mentioned ingragh 31 ¢), d), and e) above was subject

to E dures, which, according to the commanicwas in contravention of the applicable
laws. The 'screening decision that an EIA for Magifion No. 50 was not necessary was taken
through an “emergency” procedure and did not prevad public participation. Given the role of
the EIA in providing information for decision-makijrfpara. 35 above), the screening decision not
to require an EIA limited, according to the comnuamit, the effectiveness of public participation.
The communicant challenged the screening decisi@ourt for lack of impartiality and of
sufficient legal and scientific arguments. The caminant argues that the screening decision
related to Modification No. 50 was not in compliangith the requirement of article 6, paragraph
1(a).



37. The Party concerned in its 25 June 2009 repohigdCiommittee maintains that, as confirmed
by the courts, all screening procedures complidd thie applicable laws and that the particular
features of the planned activities did not necassithe carrying out of an EIA.

Informing the public (notification) under article 6, paragraph 2

38. According to the communicant, the public was nédrimed about plans to develoﬁnd sign

the agreement between the City of Murcia and tiveldper Joven Futura in 2003. T lic was
informed about the conclusion of the agreement éetvthe City Council and the loper
through its publication in the Official Journal Murcia Region in October 2003, e’
agreement had been reached. The communicant al#s pat that the Murcia/Ci cil

Department released information about the ModificalNo. 50 to the 2001-Murcia City General
Plan only after the approval had taken place irb2@@ a result, according to the communicant,
the public, including the owners of plots of larfteaeted by the construction, were not properly
informed in the decision-making on the Modificatidn. 50, as re y article 6, paragraph 2,
of the Convention and did not have any opportutatgarticipat

39. The communicant further maintains that the draff on Modification No. 50 to the
2001 City General Plan underwent major change he request of the developer after the
public comment period was closed, and that thd &pp took place in 2005 without a new
opportunity for the public concerned to comm nges. Specifically, the public was not
informed about the change in the decision on of construction that took place after the
closing of the public comment period. Th icant alleges that in relation to
Modification No. 50, the public concer mdbrmed in an adequate, timely and effective
manner of the proposed activity and the icabionvhich a decision would be taken and of the
nature of the possible decision, as required byglam® paragraphs 2 (a) and 2 (b) respectively.

address the above allegations and maintains thalaahing procedures complied with the

40. The Party concerned @@une 2009 repotted@ommittee does not specifically
applicable laws. JA»

Reasonable time fréhs or participation under artcle 6, paragraph 3

41. The for the approval of Land Slot PlarEZhA3 was initiated on 11 May 2005. On
25 August the proposal concerning the Lantlan ZA-Ed 3 was published in the Official

Journal pr g one month for the public to suboomments. The communicant alleges that,
give commenting period started duringstimamer holiday season and considering the
time necessary to study the proposal and prepargdscomments on it, one month was an

unreasonably short time frame for the public teeiiely take part in the decision-making
process.

42. The procedure for the approval of the Urbanizafiomject UA1 of Land Slot Plan ZA — Ed 3
was initiated on 7 December 2005. The notice waighed in the Official Journal on 22
December 2005, and a period of 20 days was provatetie public to access the file containing
all relevant information and to submit commentse Télevant information consisted of more than



1,000 pages and a number of plans related to th&trewtion of 23 buildings containing 1,390
apartments. Obtaining a full copy of the file ta®veral days. Given that the comment period
started during the Christmas holiday season ansgidenng the size and content of the file as well
as the time necessary to study it and prepare scamdients, the communicant alleges that 20
days was an unreasonably short time frame for aldigoto be informed and participate effectively
in the decision-making process, and that this ¢ctst a failure by the Party concerned to comply
with article 6, paragraph 3.

43. The Party concerned in its 25 June 2009 repotteédCtommittee does not addreg\\

specifically the above allegations and maintaims &l planning procedures compli ith the
applicable laws. . 4
I

e

Early public participation when all options are open — article 6, paragra@U

ole project were

triggered from the agreement between the City Ciband Joven The public was

informed about the conclusion of the agreementibyQity Cou gh its publication in the

Official Journal of Murcia Region (para. 38 abov&ycordi @ communicant, public
MKI?

44. According to the communicant, all decisions takéthnnegar%rje

participation opportunities came at a time whendhgeof ad already assumed legal
obligations towards the developer as to land aonge ions; thus, public participation was
not provided at a time when all options were o ive public participation could take
place, and this constituted a failure to compl;hﬁ'iw paragraph 4, of the Convention.

45. The Party concerned in its 25 Jumhwﬂommittee does not specifically

address the above allegations and ge mthat all planning procedures complied with
the applicable laws. X

Information to be made availab@rticle 6, paragaph 6

46. On 17 February 2005,@:0mmunicam requestedssatoea number of documents because
in its view these recor ecessary for it8gpaation in subsequent processes (see paras.

25-30), and access ranted on 28 June 20@8dltion, according to the communicant, it had
requested documeé&el ted to the decision-matmeess (at various stages the requests were
related to land isions or project decisiong), thie City Council of Murcia imposed a charge of

2.05 Euro for copying. The communicaninddhat these instances amount to a failure
of the Par erned to comply with article G;ggaaph 6.
47. rty concerned in its 25 June 2009 repohigdCiommittee does not specifically

address the above allegations and generally mastaat all planning procedures complied with
the applicable laws.

Due account taken of the outcome of the public padipation - article 6, paragraph 8
48. From the start of the procedure regarding ModifazatNo. 50 in 2004, the communicant

claims that various affected persons notified titg Council about their concerns; over 2,000
people expressed their disagreement with the peabesclassification of lands, including owners



of lands and houses. In addition, the communicadamumerous comments relating to the
following key issues: the absence of an EIA, tlgaligy of the agreement between the City
Council and Joven Futura (since neither was owh#reolands subject to re-classification); and
the landscape and environmental values of the lpratected by the City General Plan. According
to the communicant, these comments were never aedwe acknowledged by the City Council.
The final approval of Modification No. 50 was maate24 June 2005 by the regional authority on
the condition that several deficiencies would beexied by the City Council. The Modification
was published in the Official Journal and specifyceequired that the City Council correct the
deficiencies. Until now, according to the communigcahe City Council has not corre&pe
identified deficiencies, as requested by the regjianthority, for the approval to b e effective.
Nevertheless, the Land Slot Plan and the Urbaoizdtroject went forward and w
subsequently approved, and the urbanization prigewtarly complete. (‘“\‘

A
49. With regard to the procedure related to Land Slah ZA-Ed 3a in 2005, although the
procedure was at the end of the summer holidayoseabout 500 affecte ople submitted
comments. Yet, according to the communicant, tmersents were duly taken into account,
despite the fact that many individuals identifiaftingement of equirements set by national
law. Comments referred to the following key issubat Modifi No. 50 to the Murcia City
General Plan should not yet be considered effedhireto t hat the conditions imposed by
the regional authority had not been duly fulfillékde fai % nduct an EIA; that the proposed
density of buildings exceeded the limit allowanee ; that not enough land had been set
aside for public facilities; the lack of green a ; and the lack of measures protecting
against noise. Concerned members of the publicd@eounced the fact that local authorities
failed to consider a report issued by the stating that there would be insufficient
water resources to supply 1,974 apart dising the potential effect on and destruction of
ancient water infrastructures located.in the urbation zone. Final approval was issued on 24
November 2005, as originally planne he agreero£2003.

50. With regard to the proc
Ed 3, although the public ¢
only 20 days was provi
to submit comments

lated to the Urketion Project UAL of Land Slot Plan ZA —
nt period was dutiregChristmas holiday season and a period of
e public to acthedile containing all relevant information and
er of people submittesheents. All comments, according to the
communicant, wer%r d by the public authoritgrethough the comments identified severe
breach of legal requirements, including the faillreonduct an EIA and the argument that the
modificati% Murcia City General Plan wag affective. The final approval of the

Urbanizati ject UAL took place on 5 April 20@6 originally planned in the agreement of
2003, and ublished in the Official JournaBdviay 2006.

51. e communicant alleges that by failing to take iatcount any of the concerns raised in the
comments submitted by the communicant and thetaffexeighbours in any of the public
participation procedures, the decision-making atitiles failed to comply with article 6, paragraph
8, of the Convention. The public, through the comioant, had sought relief by lodging
administrative appeals and then administrative latwsSome of the administrative appeals failed
because the authorities considered they were stduhafter the set deadline, although the
communicant disagrees with the method adopted dwtithorities to calculate the appeal time.

10



52. The Party concerned in its 25 June 2009 repohiedCiommittee does not specifically
address the above allegations and, as alreadyanedtigenerally maintains that all planning
procedures complied with the applicable laws.

Access to justice, financial barriers and remedies

53. The decision by the Administrative Proceedings €Couarthe appeal by the communicant
against the denial of precautionary measures regjtivat all the costs be covered by the plaintiff,
i.e. the communicant. The costs were 2,148 Euratignoovering the fees for the Iawﬁxf the
City Council. The communicant asserts that thescimsposed in just one of the court proceedings
of the appellate court were equal to a full monthiglget of a local family or three n
budgets of a single person in Murcia; it also dsgbat no state assistance nmn ms were
available for members of the communicant. Crimpraiceeding No. 444%‘_ s initiated by a

complaint submitted in 2006 by the communicant teetbe Murcia Magistrate’s Court. The
complaint asserted the application of article 4Dthe Criminal Code on wilful breach of official
duty for failure to afford due protection of arcbémgical remains f ithin the boundaries of
the land affected by the urbanization project. Magyistrate’s ved the case and imposed
upon the communicant a “bond” (deposit) requwemﬂrﬁo @o in the event the Court
decides to take up the case.

54. The Party concerned in its 25 June 2009 repMmlttee does not agree with the
communicant’s allegations. It maintains that it ion and national legislation guarantee the
rights specified in the Aarhus Convention. Spealfig article 119 of its Constitution “establishes
that justice shall be free of charge when the law and, in any case, when evidence is

shown of lack of resources to go to law” ke Spanish Law on Free Legal Assistance
1/1996 of 10 January 1996 “guarantﬁ@

igfretlegal assistance recognized by the
Constitution, depending on the person’s:economauaistances”. In the opinion of the Party
concerned, these norms repre guarantee ghihéo effective legal protection “much more
far-reaching and comprehe 'mn that spedrfig@éneric terms in the precepts of the Aarhus
Convention [...]". b

55. The communlc s that all of its requestgpi@liminary suspension of the decisions
challenged (interi ive relief) were rejetttdut in its view, even if a request for suspemsio

had been succes: fuhﬁ'e decision granting theessgm would have taken place after the
initiation of cor tion works. Specifically, its judgment (case 487/2005), the court refused to

to suspend the decision, but, according to the conicant, the court refused to suspend the
decision because the environmental aspects haatlglimen considered in previous decisions
relating to the project, namely Modification No. &3d Land Slot Plan, and since neither of them
were suspended by courts, there was not an addggatéasis to suspend the decision approving
the construction project.

Use of domestic remedies
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56. The communicant attempted to make use of the donreshedies available by initiating six
judicial proceedings - three administrative lawsuine constitutional appeal, and two criminal
complaints - to pursue its rights under the AarGosvention (see also paras. 20-24 and 53-55
above). All administrative decisions — approvingdization No. 50 to the City General Plan, the
Land Slot Plan and the Urbanization Project - varalenged. The communicant also filed an
administrative complaint challenging the difficekiit encountered in exercising its right to access
information relating to the urbanization projédthe communicant argues that it decida not to

challenge the local copying fees before the courtsrder to save resources and us instead
for its participation in the decision-making prosesd its work to influence decisi egarding
the urbanization project. The communicant also@rpeld that the community four re

effective ways to obtain the information requedtedh representatives of the/lo sition

parties, who have the right to obtain this infonmatvithout charge from t wgovernment.

[ll.  CONSIDERATION AND EVALUATION BY TH@MITTEE

A. Legal basis and scope of considerations
57. The Convention was signed by Spain on 25 & d on 29 December 2004,
published in the Spanish Official Journal on 16rE and entered into force for Spain on

29 March 2005. On 18 July 2006, the Govern enacted Act 27/2006 regulating the
rights of access to environmental information,@rticipation, and access to justice in
environmental matters. .

‘X‘V
58. Noting that some of the activitie@ ed incbexmunication took place prior to the
Convention’s entry into force for Spain, Contgetdecided not to address acts or omissions
related to procedures leading t agreementdagtWiurcia City Council and Joven Futura in
2003 (para. 14 above) as g screeningidacof 2004 (para. 19).

59. In respect of Modifi 0. 50 to the City GealdPlan of April 2005 (para. 20) the
Committee noted th gh the City Councilrappd Modification No. 50 to the City
General Planin A and the final approvabvgranted in June 2005, many significant
events of the p eMreIatlng to Modification B0 took place well before the entry into force
of the Co or Spain. The procedure wagaitat in June 2004, the public notice and
subseque menting period started in August 20@4the screening decision was taken in
Septembe 4. Moreover, the agreement betweevidhaa City Council and Joven Futura was
con ready in 2003. Bearing the above irdirtime Committee decided not to render
findings on these events.

60. The decision-making procedures concerning Land Bk ZA-Ed3 of November 2005
(para. 21) and Urbanization Project UAL of Landt&llan ZA-Ed3 of April 2006 (para. 22), were
both fully conducted after entry into force of @@envention for Spain, and thus all the
requirements of the Convention were applicable

® Annexes 3and 4to the additional information preddy the communication on 28 August 2008.
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61. The legal nature of the decisions mentioned ingd8 and 60 above is not clear enough for
the Committee to determine whether they are subjettte requirements of article 6 or article 7 of
the Convention. The names of the decisions coudest that they have the legal nature of plans
subject to article 7, although the name “projedtthe Urbanization Project UAL suggests that this
decision may be subject to article 6. The Partyceomed denies that any of these decisions qualify
as permitting decisions under article 6, but feolprovide any explanation as to their legal nature

62. The Committee has been confronted with similar [@wis and refers to its previous findings
where it stated that the Convention does not astablprecise boundary between armé-type
decisions and article 7-type decisions when itrieitees how to categorize the rel t decisions
domestic law of the Party concerned are not dexig®CE/MP.PP/2006/4/Ad 2, a§%
(Belgium)), but rather the issue is determinedhenliasis of the context, taking.into account the
legal effects of the decision (ECE/MP.PP/2008/5/Adg@ara. 57 (Lithuan@

under the Convention (ECE/MP.PP/2006/2/Add.1, @289 Armenia)), their label r the
29

63. In this case, the Committee recognizes that diffeirgerpreta % are possible and decided,
as has previously done, to “focus on those aspddtte case where the obligations of the Party
concerned are most clear-cut. In this respect,the jpublic ipation requirements for
decision-making on an activity covered by articlerg a's the public participation
requirements for decision-making on an activity% rticle 6. Regardless of whether the
decisions are considered to fall under article éracle 7, requirements of paragraphs 3, 4 and
8 of article 6 apply. Since each of the decisi ( 0 meet the public participation
requirements that are common to article 6 andlarficthe Committee decides to examine the way
in which those requirements have or hav w (BCE/MP.PP/2007/4/Add.1, para. 70

(Albania)). \

64. The Committee further notes tha ile no EIA prhae was carried out in either of the

approvals, the public was infor bout the denisnaking procedure and had some

opportunity to submit comm mlaﬁon to hhee approvals. However, in the case of the

Urbanization Project UA1 O%Land Slot Plan ZA-§& the opportunity was not effective, since
tmas holiday segser para. 92 below).

it was provided during@

65. The Committémr ts that it did not have any dpipdty to discuss the matter with both
the communicant and.the Party concerned, and thatenthe observations of the Party concerned
do not ad cifically some of the communisatiegations, the Committee must rely
mostly on ts and evidence provided by theroanicant, bearing in mind, however, that the
Party con was provided with the opportumitgliscuss the matter but chose not to do so.

66. e Committee takes note of information availahléhie public domain that the European
Parliament recently criticized extensive urbanmapractices in Spain. The resolution adopted by
the European Parliament in March 2009 refers tdfteguently excessive powers often given to
town planners and property developers by certaiallauthorities” at the expense of communities
and the citizens who have their homes in the drea.resolution calls for the suspension and
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revision of all new building projects which do mespect the environment or guarantee the right of
ownership and calls for adequate compensatiorhfmset affected.

B. Substantive issues

Access to information in the form requested - artite 4, paragraph 1 (b)
a request for environmental information, make snébrmation available in the form sted,
unless it is reasonable for the public authoritynike it available in another form

reasons shall be given for making it availablehat form) or the information is alre
available in another form R

67. The Convention requires in article 4, paragraptnat, public authorities, when resﬁnding to

68. Itis not disputed that the information requestszk(details at paras. 25-30 above) was
recognized as environmental information in the nreaof the Aar Convention. The Party
concerned denies any unlawful conduct in a geneag| but has n ided any specific
explanation in relation to the situation descriabdve; in parti oes not give either of th
reasons envisaged in article 4, paragraph 1 (loy (ij) for ;@ing the information in the
form requested. e
Do
69. The Party concerned in its 25 June 2009 repor }f“sending of information by
electronic means is exempt from payment of t Mt clear to the Committee from this
statement whether providing information on a%considered under Spanish law as “sending
of information by electronic means” and t wher charging 13 Euro for making
information available in the form of a CD raisesissue of compliance with article 4, paragraph 8.
However, the Committee decided to@t atbendinly on the issue raised by the
communicant which is directly related ompliamath article 4, paragraph 1 (b).

environmental information in the form requestedtfie form of a CD for a cost of 13 Euro,
instead of paper copie ocumentation off@Q@fes for a cost of 2.05 Euro/page), Spain
failed to comply with e 4, paragraph 1 (b)tlee Convention.

Access tm'rtut'ion within one month - article 4paragraph 2

70. The Committee finds t@ iling to ensure tiat public authority provided the

mittee notes that the request of 17 Febr2@0% was made before the entry into
onvention for Spain, but was not added until three months after the date the
ntered into force on 29 March 2005. Chenmittee decided to focus on the request
of 29 September 2006 submitted by the communicatite Urban Planning Department, for
which access was granted on 17 April 2007.

" European Parliament resolution of 26 March 200¢herimpact of extensive urbanisation in Spainratividual
rights of European citizens, on the environment@mthe application of EU law, based upon petiticreeived
published on the Internet dtttp://www.europarl.europa.eu/sides/getDoc.do?ptREP//TEXT+TA+P6-TA-2009-
0192+0+DOC+XML+VO//EN&language=ENlast seen on 5 October 2009).
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72. Article 4, paragraph 2, of the Convention requtfed environmental information be made
available as soon as possible and at the latelsirvone month after the request has been
submitted. The volume and the complexity of th@infation may justify an extension of this
period until up to two months after the requestyimch case the applicant should be accordingly
informed.

73. The Committee notes that the first reaction ofabthorities to the communicant’s request
took place on 19 December 2006, when the authetdled the communicant’s represﬁtative to

enquire about the request, almost three monthstateequest had been submitted ith the
objective of seeking clarification about the forrpakition of the person representi e
communicant. The reaction of the authorities couists non-compliance with artic paﬁ;\graph
2. ' Y

| U

A

74. The Committee further notes that information itsedfs provided on@e to seven months
after the request for information had been subnhifihe Committee notes that article 4, paragraph
2, providing for an extension where justified bg trolume and co ity of the information,
means that irrespective of the number of extensitvestotal ti extensions provided
cannot exceed two months after the submissioneofdfjuest f ironmental information.
Upon lapse of this two-month period, the Party evned ither grant access to the
requested information or deny access on the bam ns of article 4, paragraphs 3 and
4, of the Convention. Thus, the Party concernddddnp ly with article 4, paragraph 2, of the
Convention. (7

)

Unreasonable costs — article 4, par@g
75. ltis not disputed that, as a con@ recegvoopies of documents, the city imposed a
charge of about 2 Euro per page. Th ice forquiugties of agreements or records held by the
offices or municipal archives w. tablished @5 Zuro per one-sided page in 2008. The 2009

fees chart provided by the ¢ cant shows tteaturrently applicable charges for copies
amount to 2.15 Euro per pa@

76. Atrticle 4, par% f the Convention provittest public authorities may charge for
supplying informati er the condition thatlsebarge does not exceed a reasonable amount.
The Party concefned:maintains that the chargessetpby its authorities have been set in

icle 4, paragraph 8, and ars teasonable, because they comply with article

considering the issue, the Committee took notdeacisions by the Court of the European
nity and national courts and appeal bot@s the meaning of reasonable costs. Although

& More than ten years ago the Court of Justice ®Bhropean Communities (CJEC) ruled in Case C-Z17/9
Commission v. Germany (see paragraph 47) that: “[A]ny interpretationndfat constitutes ‘a reasonable cost’ for the
purposes of Article 5 of the [EC] directive [onanfnation, 1990] which may have the result that pessare
dissuaded from seeking to obtain information orclthiay restrict their right of access to informatioust be
rejected. [...] [Clonsequently, the term ‘reasonalfide’the purposes of Article 5 of the directive mioe understood
as meaning that it does not authorise Member Stateass on to those seeking information the eatimeunt of the
costs, in particular indirect ones, actually inedrfor the State budget in conducting an infornmagearch.”
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the Committee is not bound by decisions of thesets@nd appeal bodies, their jurisprudence can
shed light on how the term “reasonable” of the Gartion may be understood and applied at the
domestic level.

78. The considerations of the Committee are based@ashumption that Spanish law does not
envisage any charges for the applicant to exanatrave information in situ and/or to receive the
information by electronic means, and thus the t®me in question relates only to making the

&

information available in copies. \
-

E’s‘t\n‘ying

79. The Committee notes that the Party concerned lias ta provide any argu
why the fees charged for making the planning docusi& question available in ¢ differ

from the fees charged for copying other documeaitgen that the commercial fee for.copying in
Murcia is 0.03 Euro per page, which seems to bergdly equivalent to the-standard commercial
fee for copying in the UNECE countries, the Comedttoncludes that the charge of 2.05 Euro per
page for copying cannot be considered reasonable@mstitutes -compliance with article 4,
paragraph 8, of the Convention.

Public participation and EIA — article 6, paragraph%@
®

80. The communicant makes a number of gene% tioncerning the importance of

EIA for ensuring effective public participation. this co , it alleges that the screening
decision related to Modification No. 50 was not d not based on sufficient legal and
scientific arguments, amounting to non-compliand® article 6, paragraph 1 (a).

above). Nevertheless, it comments nesadrebtions made by the communicant to the
extent that these seem to be related to procetkadsmg to decisions that the Committee has

decided to consider. 6

82. The Committee notesghat!it cannot address theuadggpr result of an EIA screening

81. As already noted, the Committee %’not toidenshe screening decision (para. 58
oqthkg

procedure, because th tion does not makelAha mandatory part of public

participation; it only requires that when publiatfpapation is provided for under an EIA
procedure in accord ith national legislatigard&graph 20 of annex | to the Convention),
such public parti ation must apply the provisiof#s article 6. Thus, under the Convention,
public partici is a mandatory part of the Ebit an EIA is not necessarily a part of public
participati ordingly, the factual accuraappiartiality and legality of screening decisions
are not su o the provisions of the Conventiomparticular the decisions that there is no need
fore ental assessment, even if such dedsiom taken in breach of applicable national or

° By way of indication, the Information Tribunal tife United Kingdom in a recent case ruled that Geencil should
adopt as a guide price the sum of 10p per A4 dhbeut 0.11 Euro], as identified in the Good preetjuidance on
access to and charging for planning informationlishbd by the Office of the Deputy Prime Ministeidaas
recommended by the DCA [Department of Constituti@f&airs]. [...] The Council should be free to exckthat
guide price figure only if it can demonstrate ttradre is a good reason for it to do so.” See, médion Tribunal,
Appeal Number: EA/2005/001David Markinson v. Information Commissioner (14 March 2006), published on the
Internet athttp://www.informationtribunal.gov.uk/DBFiles/Deas/il61/Markinson.pdflast seen on 15 September
20009).
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international laws related to environmental assessnand cannot thus be considered as failing to
comply with article 6, paragraph 1, of the Conventi

83. The Committee, however, in principle acknowleddmsitportance of environmental
assessment, whether in the form of EIA or in thenfof strategic environmental assessment
(SEA), for the purpose of improving the quality &hd effectiveness of public participation in
taking permitting decisions under article 6 of @@nvention or decisions concerning plans and

programmes under article 7 of the Convention.
A
Informing the public and effective participation - article 6, paragraph 2 (a (b)y
and early participation - article 6, paragraph 4 7 4
I

options are open are all related to the proceduhésh the Committee decided not to consider on

84. The allegations concerning informing the public @noviding early @Qg@ﬁon when all
per Joven Futura,

the merits, namely to the agreement between thed€Murcia and the de

the screening decision regarding Modification N@.ahd the proc ading to the approval of
the Modification No 50. Nevertheless, the Commitietes wit that the final approval of
Modification No. 50 by the City Council and the i@wal a ok place in 2005, shortly

after the ratification of the Convention, wﬂhohétpubliﬁ erned having been informed or
having been granted an opportunity to comment es that were introduced after the lapse
of the public comment period concerning the de t uction (see para. 39).

85. The Committee is not examining the agreem nt bemmcny of Murcia and the

developer Joven Futura, and its role in fu -making, on the merits because of the
timing. It nevertheless recalls its preV|o hereby, in relation to the resolutions of local
authorities allowing for contracts wit ogors for the carrying out of public services, it

held that such resolutions were not su ttqatbmsmns of article 6 or 7 of the Convention, if
they did not have any legal eff%J n these plaosfer any rights for the use of the sites or

amount to the legal effect of e in a plagmstrument (findings for communication
ACCC/C/2007/22, paras. 3@ 33 (France)).
F
Reasonable ti?e&&% for effective public partigation — article 6, paragraph 3

86. The commu ic&freports two instances of time-fiathat did not allow for effective
participati the Land Slot Plan ZA-Ed 3Nmvember 2005, the notice was published on
25 August providing a time-frame of one mdotithe public to submit comments; and (b)
for the Urb tion Project UA1 of the Land SltaPZA — Ed 3 of April 2006, the notice was

in the Official Journal on 22 Decembed20roviding a time-frame of 20 days for the
0 submit comments (on a file consistingradre than 1,000 pages and on many plans
related to the construction of 23 buildings contagnl,390 apartments).

87. The communicant alleges that considering that timensent period started during the
summer holiday season for the first case and aCthsstmas holiday season for the second case,
as well as the volume of the related documentatimhthe time necessary for the public to process
the documentation, the time-frames of one monthZihdays respectively were unreasonably
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short for the public to prepare and participatetftely during the environmental decision-
making.

88. Inits findings with regard to communication ACC2006/16 (Lithuania), the Committee
stated that “[t]he requirement to provide “reasdadime frames” implies that the public should
have sufficient time to get acquainted with thewtoentation and to submit comments taking into
account, inter alia, the nature, complexity ané sizthe proposed activity. A time frame which
may be reasonable for a small simple project witly tbcal impact may well not be reasanable in
case of a major complex project”. Further, the Catte® established that the “time fr&f only
10 working days, set out in the Lithuanian EIA Ldur, getting acquainted with th
documentation, including EIA report, and for prepgito participate in the decisic kirﬁ
process concerning a major landfill, does not nteerequirement of reason ' ames in
article 6, paragraph 3” (ECE/MP.PP/2008/5/Add.6apa69 and 70 (Lithuania))..
v

was “convinced that the provision of approximatak/weeks for t lic concerned to exercise
its rights under article 6, paragraph 6, of the v&wmion and ap ely the same time relating
to the requirements of article 6, paragraph 7his tase m requirements of these provisions
in connection with article 6, paragraph 3, of thm(ZentR)R’ i gs for communication
ACCC/C/2007/22, para. 22 (France)).

89. Inits findings with respect to communication AC(CQZOO?/@? , the Committee

90. The Committee considers that the prese glglgldifferent from the two cases
mentioned above with regard to article 6, par h that in the present case it is not only the
time span itself which is questioned, but i ly the timing of the commenting period,
which was during the summer holiday r duhe Christmas holiday season. In that
respect, the Committee is fully awar meoyntries of the UNECE region the period
between 22 December and 6 January is-consider@tdramas holiday season, despite the fact
that officially many offices wor ing that time.

91. Considering that, as alrea yestabllshed in prevaases, the requirement for reasonable
time-frames relates bo ime-frames fop@asing the relevant documentation and to those
for submitting comm @Commlttee assumesnh@panish law the time-frame set for
commenting inclu ime-frame for inspectimg televant documentation and is deemed to
start immediately fterthe public notice.

92. On t%s of the above, the Committee findsalriod of 20 days for the public to
ticipate effectively cannot be a®rsid reasonable, in particular if such period
s of general celebration in the coumigreover, the Committee notes that the initial
proposal was made on 12 December 2005, and thétrtbespan between this initial proposal and
the public notice on 22 December 2005 was ten dagigating that the authority was in an
extraordinary rush to initiate the commenting perithis can indeed give reason to suspect that
making the notice so fast was not a routine proeedas also evidenced by other cases reported in
the current communication. Therefore the Commiiteds that the Spain was in non-compliance
with article 6, paragraph 3.
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93. As for the allegation concerning the Land Slot PI&aEd 3, the Committee has not been
provided with sufficient evidence to prove that tftoidume and complexity of the documentation
justified the claim that the one month time-frameswinreasonable for the public to prepare and
submit comments. In particular, the Committee ndtas while the month of August is indeed a
traditional summer holiday season month in manyhtaes, the given time-frame began on 25
August 2005 and included most of the month of Saptr, which is considered a “regular”
working month. Under these circumstances, the Cateendoes not consider the given time-frame
as amounting to non-compliance with the Convention.
Q
Information to be made available — article 6, paragaph 6 w‘}

94. Article 6, paragraph 6, of the Convention doesapgly to plans and pr(@'m and
therefore, consistent with its decision to foculy@m compliance with the provisions that are
common to both articles 6 and 7 (see para. 63 abtheeCommittee did r@nsider the
allegations in this respect.

95. The Committee makes two general remarks/obsensat g this provision. First, the
Committee notes that article 6, paragraph 6, deggire au es to give the public concerned
access to the relevant information free of chabgéepnly “f ination”. Thus this provision

does not allow making a charge for the examinadi ‘w ation in situ but does not forbid
making a charge for copying.

96. Furthermore, this provision applies “at th@emj public participation procedure”.
Therefore outside the time of public parti edure, the right to examine information
under article 6, paragraph 6, does not,qA ghtiblic needs to rely on the rights of access to
information under article 4.

Due account taken of the outcome of the public padipation - article 6, paragraph 8
97. The communicant aII es that none of the serionsaras raised in comments submitted by
the communicant and@ eighbours were takeraccount by decision-making authorities
[

in any of the public on procedures.

98. The Commﬁe calls its earlier observation thatrequirement in article 6, paragraph 8,

of the Co hat public authorities take daeount of the outcome of public participation
does not to the right of the public to wedecision, and that this provision should not be
read as re g that the final say about thedattthe design of the project rests with the local
com ity living near the project, or that theiceptance is always need®d.

99. rthermore, it is quite clear to the Committed tha obligation to take due account in the

decision of the outcome of the public participatc@amnot be considered as a requirement to accept
all comments, reservations or opinions submittemvéler, while it is impossible to accept in
substance all the comments submitted, which mandde conflicting, the relevant authority must
still seriously consider all the comments receivite Committee recalls that the obligation to

19 See paragraph 29 of the report of the Compliararar@ittee at its twenty-fourth meeting in Geneva,J8fle — 3
July 2009 (ECE/MP.PP/C.1/2009/4).
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take ‘due account’ under article 6, paragraph 8ukhbe seen in the light of the obligation of
article 6, paragraph 9, to ‘make accessible tgth#ic the text of the decision along with the
reasons and considerations on which the decisibased’. Therefore the obligation to take due
account of the outcome of the public participattiould be interpreted as the obligation that the
written lrl(iasoned decision includes a discussidrowof the public participation was taken into
account.

comments were ignored, as alleged by the communibi@vertheless, the Committe sthat a
system where, as a routine, comments of the puldre disregarded or not accep ir
merits, without any explanation, would not complyhathe Convention. 7 4

100. The Committee cannot assess, on the basis of firenation provided, if indeed algge
nt

R
. . . . . . L 1
Access to justice, injunction and financial barries - article 9, pa@w 2,3,and 4

101. The communicant asserts that the Party concerrled fa comply with article 9, paragraphs
2 and 3, of the Convention. However, since thegaliens are not ntiated, the Committee
makes no findings in this respect.

102. The communicant filed three administrative laws ng the decisions approving
Modification No. 50 to the City General Plan, t!‘mv&@a and the Urbanization Project. In
all three lawsuits the communicant requested thet pend the three decisions. According
to the communicant, the courts rejected all th whe communicant appealed to the
Constitutional Court to consider the constituti@ss claim regarding the Murcia High Court
Decision of 21 December 2007. The con i @ss claim, inter alia, sought to overturn the
lower court’s decision to impose all co dbenmunicant. On 15 September 2009, the
Constitutional Court rejected the co nt’sesgbn the procedural grounds that no
constitutional issue had been raised.

that it has a right to a favourable decision. Hogrethe Committee notes that in case 487/2005,
the court held that the or suspensionadifitation No. 50 and of the Land Slot Plan
were too early; it Wat there would berreversible impact on the environment because
the construction coul start without additiodatisions. Yet, when the Urbanization Project
was approved ant the’communicant requested suspesfdgine decision until the court hearing
was completed, the court in case 539/2006 heldttsts too late, because this decision was
subject to ¢ ideration and the subject of prexedecisions, namely Modification No.50 and

the Land ’lan. As a consequence, the couttthat the project could not be suspended, since

neit se decisions had been suspendeclpptirts. On appeal, the court (case 953/2007)
endorsed this judgment and did not suspend thsidaci

103. The Party concerned\@@une 2009 reportcthiat the communicant is arguing simply
I

104. The Committee finds that this kind of reasoningates a system where citizens cannot
actually obtain injunctive relief early or latejnidicates that while injunctive relief is theooeatily
available, it is not available in practice. As aulke, the Committee finds that the Party concelired
in non-compliance with article 9, paragraph 4,h&f Convention, which requires Parties to provide
adequate and effective remedies, including injwectelief.

™ See The Aarhus Convention Implementation GuidétedrNations, 2000 at 109.
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105. As to financial barriers, on 3 July 2006 the comioant filed an administrative lawsuit to
the Administrative Proceedings Court challengingdshization Project UA1 and also requesting
suspension of the decision. On 12 March 2007, tthaiAistrative Proceedings Court took a
separate decision on the suspension request,ingjelse application. The communicant lodged an
appeal on 17 April 2007, which was rejected byNhecia High Court on 21 December 2007. The
High Court decided to impose all costs (2,148 Eorojhe communicant.

106. The cost of 2,148 Euro imposed a financial burdethe communicant. The co%icant
has substantiated the allegation that the costs aeural to the average monthly budget of a local
family or a three monthly budget of a single persoMurcia. However, the inforn
is not sufficient to conclude in this respect wigettihe costs imposed and thep
by the Party concerned are prohibitively expenamne accordingly in con@_’_ he

requirements of article 9, paragraph 4.

situations where a member of the public seeks peajpan unf
involves a public authority and matters coveredigyAarh nvention. Thus the Party
concerned is obliged to implement the Conventloanra
inequitable or prohibitively expensive cost ordees
such appeal cases.

ed on a member of the public in

108. The Committee has taken note of the ba ovssgmverning the cost issues relating to
Court proceedings. However, it received i the communicant to the effect that if a
citizen loses a case against a public a cedure before a court of first instance, the
citizen does not have to pay the costs o0 pwhlthority’s lawyers, except if the citizen

proceeded in bad faith or recklessness.

109. From a formal point of @yanish legislatioredaot appear to prevent decisions
concerning the cost of appeal from taking fullyoiaiccount the requirements of article 9,

paragraph 4, that proc e fair, equitablenahgrohibitively expensive. However, the
evidence presented @c’mmlttee demonstraadycthat in practice if a natural or legal
person loses in th f first instance agaraiblic authority, appeals the decision and loses
again, the relat osts are being imposed onppellant. The Committee therefore stresses that

if the tren to reflects a general practitcourts of appeal in Spain in such cases this
constitute -compliance with article 9, paragrdpof the Convention.

110. , the communicant submitted a complaint teefoe Murcia Magistrate’s Court
initiating criminal proceedings no. 4444/2006 oa basis of article 404 of the Criminal Code on
wilful breach of duty, for failure of the authogs to afford due protection to archaeological
remains found on land within the boundaries ofut®nization project. The Magistrate’s Court
shelved the case and imposed upon the communic¢aond” requirement of 60,000 Euro, in the
event the Court decided to take up the casenibt€lear to the Committee what the bond costs
aim to cover. The bond fee has been appealed tditieCourt and the case is pending. For that
reason, the Committee declines to consider thisemattoting, however, that according to article 9,
paragraph 3, each Party must ensure that memb#he pliblic have access to procedures to
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challenge acts and omissions which contravene giong of its national law relating to the
environment.

111. Regarding the requirement of timely remedies, astl@t on whether to grant suspension as
a preventive measure should be issued before thei@eis executed. In the present case, it took
eight months for the court to issue a decision dether to grant the suspension sought for the
Urbanization Project. Even if it had been grantkd,suspension would have been meaningless as
construction works were already in process. The @itee has already held that “if there were no
opportunity for access to justice in relation ty @ermit procedures until after the coﬂ&tioa ha
started, this would definitely be incompatible wattticle 9, paragraph 2, of the Co tion.
Access to justice must indeed be provided wheseffectively possible to challer e decision
permitting the activity in question” (ECE/MP.PP/3/Add.10, para. 56 (Eu@

Community)). In the present case, since no timaligquate or effective r ies' were available,
the Party concerned is in non-compliance with k@ paragraph 4.

112. The communicant also argues that Spain failed noptp with
Convention, by not considering “the establishmédrappropriat
remove or reduce financial and other barriers tess to justice:
Assistance provides for such assistance to be mnalzb %ﬂ
ﬁ%’ fo

Committee, however, does not have at its dispmﬂ‘t&la
“appropriate assistance mechanisms to remove @

9, paragraph 5, of the
nce mechanisms to

w 1/1996 on Free Legal

t in some cases. The

ation to ascertain whether
cial [..] barriers to access justice”

have been considered as required by article 9 of the Convention.
\
V. ~LUSIONS
Having considered the above, the C e adbptfindings and recommendations set out in

the following paragraphs.

A. Main findings with req n-compliance

113. The Committee fi as a result of a publihauity ignoring a request for
environmental infor r a period of three rtimnafter the submission of the request, by
failing to provide t rmation in the form reegied without giving any reasons and by

imposing an unr sonable fee for copying the dootsn&pain failed to comply with article 4,
paragraprz , and 8, of the Convention [fseas. 70, 74 and 79 above).

114. The ittee finds that as a result of a publibatity setting a time-frame of 20 days
duri hristmas holiday season for the publiexamine the documentation and to submit
comments in relation to the Urbanization ProjectllJ&pain failed to comply with the
requirements of article 6, paragraph 3, of the @aition, referred to in article 7 (see para. 92
above).

115. The Committee finds that the failure of Spanisheaysof access to justice to provide

adequate and effective remedies as shown in thes @anstitutes non-compliance with article 9,
paragraph 4, of the Convention (see para. 104 abbuethermore, if the trend referred in
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paragraph 109 above reflects a general practicewt of appeals in Spain regarding costs, this
would also constitute non-compliance with articlg@8ragraph 4.

116. In addition to the above main findings and condusj the Committee notes with regret that
Spain, by failing to submit written explanationsstaitements clarifying the matter addressed by
the communication (para. 6 above), it failed to pbnwith its obligations under the Convention as
related to paragraph 23 of the annex to decisibn/the view of the Committee it is of the
utmost importance for the effectiveness and crégilmf the compliance mechanism that the
procedural rules laid down in decision I/7 on rewef compliance are complied witthly by

the Committee, communicants and the secretariaglba by the Parties to the Co tIOQ
B. Recommendations {“‘\‘
A

117. The Committee, pursuant to paragraph 36 (b) oatirex to decision 1/7 and noting the
agreement of the Party concerned that the Comntdteethe measure referred in paragraph 37 (b)
of the annex to decision I/7, recommends to thegBuowent of Sp

(@) To take the necessary legislative, regulaimmng, adm @ measures and practical
arrangements to ensure that: .AK

(i) Only reasonable costs, equivalent to the kof a photocopy on paper or
electronic means (CD/DVD) are charged dmegess to environmental information
to the public at central, regional and locallevgth such measures including a review of the

Murcia City Council Fees Chart for ? ;
(ii) Information requests be ans% s soon ssilple, at the latest within one month after

the request has been submitted, ss the volathtéha complexity of the information
justify an extension of thise@d up to two manfiom the date of the request; and that

related legislation be revi to provide for asyeand specific procedure to be followed,
in the event of a lack @ponse to a request;
.

(iii) Clear requir Vt}be established for theljoub be informed of decision-making
processes in a uate, timely and effective evamtluding informing public authorities
that enteri inﬁifa'greements relevant to the Catnwe that would foreclose options without
provi ublic participation may be in comfiiwith article 6 of the Convention;

iv) A y be carried out on how article 9, paegah 4, is being implemented by courts of
in Spain; and in case the study demonstiaéthe general practice is not in line
ith the provision at issue, to take appropriatasoees to align it to the Convention;

(v) Public participation procedures include reastd@aéime-frames for the different phases
allowing for sufficient time for the public to prage and participate effectively, taking into
account that holiday seasons as part of such tiemaes impede effective public
participation; due to the complexity and the needdnsult with experts, land use legislation
be reviewed to expand the existing time frame oflas in the light of the findings and
conclusions of the Committee;
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(vi) Adequate, timely, and effective remedies, uathg injunctive relief, which are fair,
equitable, and not prohibitively expensive be madalable at first and second instance in
administrative appellate courts for members ofphielic in environmental matters; and

(b) To develop a capacity building programme aral/jgle training on the implementation of the
Aarhus Convention for central, local and regiondharities responsible for Aarhus-related issues,
including provincial Commissions granting free legia, and for judges, prosecutors an\lawyers;
and develop an awareness raising programme on Aaigtits for the public. AL__,;‘

)|
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